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STATEMENT OF THE CASE
Nature Of The Case
Jacob Ward appeals from the district court’s denial of his motion to suppress.
Statement Of The Facts And Course Of The Proceedings
Around 4:00 AM, Ward and his friend were riding bicycles in a trailer court. (R., pp.75,
89; Tr., p.20, Ls.17-21.) A patrol vehicle drove by. (R., pp.75, 89.) Deputy Anthony saw the two
men turn around and begin riding their bicycles in the opposite direction, away from the direction
the patrol vehicle was travelling. (R., pp.75-76, 89; Tr., p.20, L.22 – p.21, L.5.) Deputy Anthony
activated his vehicle’s overhead lights. (R., pp.76, 89; Tr., p.21, Ls.11-12.) The men continued
to ride, rather than yield to the overhead lights. (R., p.89; Tr., p.21, Ls.11-13.) Eventually, the
two men came to a fence and could not ride any further. (R., pp.76, 89; Tr., p.26, Ls.9-15.) Deputy
Anthony ordered the men to approach the vehicle and get on their knees. (R., p.76; Tr., p.27, Ls.57; p.27, L.25 – p.28, L.2.) Ward ran; Deputy Anthony pursued. (R., pp.76, 89; Tr., p29, Ls.1113.) Deputy Anthony pushed Ward and they both fell to the ground. (R., p.89; Tr., p.22, Ls.1821.) Ward got up and kicked Deputy Anthony. 1 (R., p.89; Tr., p.22, Ls.22-24.) Thereafter, a
struggle ensued in which Deputy Anthony hit Ward repeatedly, Ward tried to kick Deputy Anthony
again, and Deputy Anthony stunned Ward with his Taser. (See R., pp.76, 89-90; see also Tr., p.23,
Ls.2-19; Defense Ex. A (photographs of the officers and Ward following the altercation); Defense
Ex. B, ~2:00-6:00.)
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Although Ward’s brief in support of his motion to suppress omits that Ward struck the officers
in its recitation of facts (R., pp.75-76), on appeal Ward concedes that he “kicked Deputy Anthony
twice” and “struck or scratched” Officer McArthur (Appellant’s brief, p.1 (citing R., p.12)).
1

The state charged Ward with two counts of felony battery upon a law enforcement officer.
(R., pp.46-47.) Ward filed a motion to suppress, arguing the initial detention was unlawful and
Deputy Anthony’s conduct was outrageous. (R., pp.67-69.) The district court held a hearing on
the motion. (See R., p.73; see also Tr.) The district court considered the preliminary hearing
transcript, videos from Deputy Anthony and Officer McArthur, photographs introduced by Ward,
and limited supplemental testimony from Deputy Anthony. (See R., pp.73, 98; see also Tr., p.8,
L.13 – p.10, L.5; p.16, L.21 – p.44, L.19.) After the hearing, the parties submitted additional
briefing. (R., pp.75-86, 88-96.)
The district court denied Ward’s motion. (R., pp.98-102.) The district court accepted the
version of facts presented in Ward’s post-hearing brief as true. (R., p.99.) However, “[e]ven
taking the facts exactly as urged by the Defendant” and assuming Ward had been illegally seized,
“a private citizen such as the Defendant ‘may not use force to resist peaceful arrest by one he
knows or has good reason to believe is an authorized peace officer performing his duties,
regardless of whether the arrest is illegal in the circumstances of the occasion.’” (R., p.100
(emphasis in original) (quoting State v. Richardson, 95 Idaho 446, 451, 511 P.2d 263, 268 (1973)).)
Further, even if an officer initiated the violence or used excessive force, that grants a defendant
only a defense to the charges, not exclusion of evidence. (R., p.101 (citing State v. Wren, 115
Idaho 618, 627, 768 P.2d 1351, 1360 (Ct. App. 1989)).) The district court concluded that
“regardless of whether Deputy Anthony conducted an unconstitutional seizure of the Defendant in
this case, the subsequent attack by Ward on Deputy Anthony is a new crime, and evidence of that
alleged battery or other forceful resistance flowed not from the illegal arrest, but from the
Defendant’s own conduct.” (R., p.101.) Therefore, the district court concluded the exclusionary
rule did not apply and denied Ward’s motion to suppress. (R., pp.101-02.)
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Thereafter, Ward entered a conditional plea of guilty to one count and the state dismissed
the remaining count. (R., pp.108-17, 121-22.) The district court withheld judgment and placed
Ward on probation. (R., pp.125-28.) Ward filed a timely notice of appeal. (R., pp.130-32.)
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ISSUE
Ward states the issue on appeal as:
Did the district court err when it denied Mr. Ward’s motion to suppress?
(Appellant’s brief, p.5.)
The state rephrases the issue as:
Has Ward failed to show that the district court erred when it denied his motion to suppress?
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ARGUMENT
Ward Has Failed To Show That The District Court Erred When It Denied His Motion To
Suppress
A.

Introduction
“Mindful” of controlling case law, Ward argues the district court erred when it denied his

motion to suppress. (Appellant’s brief, pp.6-8 (citing State v. Lusby, 146 Idaho 506, 198 P.3d 735
(Ct. App. 2008) and State v. Hartwig, 112 Idaho 370, 732 P.2d 339 (Ct. App. 1987)).) Ward has
failed to show any error in the district court’s decision. Even assuming, as the district court did,
that Ward was unlawfully detained, 2 his battery of Deputy Anthony constituted the commission of
a new crime, and evidence of that crime is admissible notwithstanding the initial allegedly
unlawful detention. Further, even if Deputy Anthony used excessive force, that use of force would
provide Ward with a defense for his conduct but not entitle him to suppression of evidence of that
conduct. Accordingly, the district court properly denied Ward’s motion to suppress.
B.

Standard Of Review
The standard of review of a suppression motion is bifurcated. When a decision on a motion

to suppress is challenged, the appellate court accepts the trial court’s findings of fact that are
supported by substantial evidence, but freely reviews the application of constitutional principles
to those facts. State v. Klingler, 143 Idaho 494, 496, 148 P.3d 1240, 1242 (2006).
C.

Ward Has Failed To Show That He Was Entitled To Suppression Of Evidence
The “principal judicial remedy” for a violation of the Fourth Amendment is “to exclude

unlawfully seized evidence in a criminal trial.” Utah v. Strieff, 136 S. Ct. 2056, 2061 (2016).

2

The state did not concede below, nor does it now on appeal, that the initial detention was unlawful
or that Deputy Anthony used excessive force.
5

However, “[e]vidence is not necessarily ‘fruit of the poisonous tree’ simply because it would not
have come to light but for illegal actions of the police.” Lusby, 146 Idaho at 508, 198 P.3d at 737.
“Rather, the more apt question in such a case is ‘whether, granting establishment of the primary
illegality, the evidence to which instant objection is made has been come at by exploitation of that
illegality or instead by means sufficiently distinguishable to be purged of the primary taint.’” Id.
(quoting Wong Sun v. United States, 371 U.S. 471, 488 (1963)).
“It is well established that an individual may not use force to resist a peaceable arrest by
one she knows or has good reason to believe is a police officer, even if the arrest is illegal under
the circumstances.” Lusby, 146 Idaho at 509, 198 P.3d at 738 (citing Richardson, 95 Idaho at 451,
511 P.2d at 268; Wren, 115 Idaho at 627, 768 P.2d at 1360; State v. Wilkerson, 114 Idaho 174,
177-78, 755 P.2d 471, 474-75 (Ct. App. 1988)). “‘If a person has reasonable ground to believe he
is being arrested by a peace officer, it is his duty to refrain from using force or any weapon in
resisting arrest regardless of whether or not there is a legal basis for the arrest.’” Id. (brackets
omitted, quoting Richardson, 95 Idaho at 451, 511 P.2d at 268).
On the other hand, “[a] defendant has a constitutional right not to be subjected to excessive
force by officers in the performance of their duties” and may “defend himself against the use of
excessive force by an officer.” Hartwig, 112 Idaho at 376, 732 P.2d at 345 (citing Sprague v. City
of Burley, 109 Idaho 656, 710 P.2d 566 (1985)). However, that right affords a defendant a
potential defense to charges arising from his or her conduct; it is not a ground for excluding
evidence relating to those charges. Wren, 115 Idaho at 627, 768 P.2d at 1360; see
also -----Hartwig,
- --112 Idaho at 376, 732 P.2d at 345 (whether an officer used excessive force is a factual
determination left to the jury).
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Taken together, the case law establishes that a defendant who uses force to resist an arrest—
whether that arrest is lawful, unlawful, or accomplished by an officer’s use of excessive force—is
not entitled to suppression of evidence of the defendant’s forceful resistance. “[T]he exclusionary
rule does not give the aggrieved individual carte blanche to commit criminal acts against a police
officer with impunity merely because the officer erred by conducting an unlawful search or
seizure.” Lusby, 146 Idaho at 510, 198 P.3d at 739. Thus, “when a suspect responds to an
unconstitutional search or seizure by a physical attack on the officer, evidence of this new crime
is admissible notwithstanding the prior illegality.” Id.
The district court properly denied Ward’s motion to suppress. It is undisputed that Ward
fled Deputy Anthony and then used force to resist arrest, kicking Deputy Anthony multiple times.
(See R., pp.89-90; see also Appellant’s brief, p.1.) Even under Ward’s view of the facts, evidence
of Ward’s battery of Deputy Anthony is not subject to suppression. Assuming, as the district court
did, that Ward had been unlawfully detained by Deputy Anthony prior to his flight, Ward was not
entitled to use force to resist that unlawful detention. Ward’s use of force against Deputy Anthony
was both the commission of a crime and an intervening act that broke the causal chain between
the initial unlawful police action and the evidence sought to be suppressed. See Lusby, 146 Idaho
at 509-10, 198 P.3d at 738-39. Moreover, even if Deputy Anthony used excessive force, that use
of force would provide Ward with a defense for his battery against the officer but would not entitle
him to suppression of evidence of his forceful resistance to Deputy Anthony’s own use of force.
See Wren, 115 Idaho at 627, 768 P.2d at 1360. Because Ward was not entitled to suppression,
even assuming his view of the facts, the district court did not err when it denied his motion to
suppress.
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“Mindful of Lusby and Hartwig, Mr. Ward nonetheless argues that the district court erred
by denying his motion to suppress.” (Appellant’s brief, p.11.) First, Ward argues that Deputy
Anthony did not have reasonable suspicion to detain him. (Appellant’s brief, p.11.) Then, Ward
argues that Deputy Anthony’s conduct was so outrageous it amounted to a due process violation.
(Appellant’s brief, p.11.) As discussed above, even if Ward could prevail on those arguments, he
would not be entitled to suppression. Ward recognizes that evidence of a suspect’s attack on an
officer is a new crime, which is admissible notwithstanding an alleged unlawful detention. (See
Appellant’s brief, p.10 (citing Lusby, 146 Idaho at 509-10, 198 P.3d at 738-39).) Additionally,
Ward recognizes that “the exclusionary rule does not permit the suppression of evidence related
to a defendant’s charges in response to an officer’s use of excessive force.” (Appellant’s brief,
pp.7-8 (citing Hartwig, 112 Idaho at 376, 732 P.2d at 345).) Thus, even under Ward’s version of
facts, he is not entitled to suppression of evidence that he kicked Deputy Anthony and struck or
scratched Officer McArthur. Therefore, Ward has failed to show that the district court erred when
it denied his motion to suppress.
CONCLUSION
The state respectfully requests this Court affirm the district court’s denial of Ward’s motion
to suppress.
DATED this 28th day of April, 2021.

/s/ Kacey L. Jones
KACEY L. JONES
Deputy Attorney General

8

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 28th day of April, 2021, served a true and correct
copy of the foregoing BRIEF OF RESPONDENT to the attorney listed below by means of iCourt
File and Serve:
JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us

KLJ/dd

/s/ Kacey L. Jones
KACEY L. JONES
Deputy Attorney General
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